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STATEMENT

The mrties were unable to satisfactorily adjust a ocertain grievance
and aceerdingly determined upon arbitration as a means of final settloment,
On April 8, 1950, the parties jointly designated PETER M. KELLIHER to serve
as a sole arbitrator.

Pursuant to proper notioce a hearing was held in EAST CHICAGO, INDIANA,
on May 8, 1950. At this hearing the parties were afforded full opportunity
to present oral and written evidence, to examine and oross-examine wittnesses,

and to make such arguments as they deemed pertinents A full transoript of



the proceedings was taken,
THE ISSUE
Prior to the arbitration hearing duly authorized representatives
of the parties stipulated that the following would be the issue to be are

bitrated:

"The question to be decided in the subject case is
whether or not the Company was in violation of Artiole
VIJ, Section 9, of the Collective Bargaining Agreement
when it scheduled the aggrieved employees for three days
of work in the work week of November 2l; - November 30,
19L7."

POSITIONS OF THE PARTIES

UNION*S POSITION

' The Union contends that the Company has violated Article VII, Section
9 ::f the contract in scheduling the six aggrieved employees for only three
days of work in the work week of November 2l = November 30, 1547. Thse
Union would construe the introductory sentence of Article VII, Section 9
as defining "decreased business activity” as meaning decreased operationse

It 1s the Union's position that the term "lay off" is applicable

to this case bocause the aggrioved employses were not permitted to work
on the days in question, It would then follow that this was a2 lay off
because of "deoreased business activity' and the Company should have
followed the procedure outlined in Paragraph A of Seotion 9« This would

not necessarily have meant that the work would be divided equally betwewen

those employees who were demoted from the motor inspector and motor roocm
tender classifiostions in the Twenty-Four Inch Bar Mill to the motor inspec-
tor helpers and those employees who were already in the helper's poole

The Union contended-that some of the senior employees may have received

five days' work during that weeke The Union also contended that the schedule
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could have been developed in & manner that some of the older Twenty-Four
Inch Bar Mill men would not have to be demotede It iz the Union's conten=
tion that the Company should have properly worked this out in the schedule
as originally posted, Instead, the Company scheduled the motor inspector
and motor room tenders of the Twenty-Four Inch Bar Mill for only three days!
work during this week,

The Company did not offer to change the schedule until after the dead
line was passeds The Union would not accept the Company's proposal that the
helper work be divided equally because that would not be in accordance with
the Union's interpretation of Article VII, Section 9¢ The motor inspector
helpers rightfully refused to divide the work because they had been scheduled
for those six days of work during that week which would havemeant that they
would be surrendering their premium payments for the week and the s chedule
would be changed after the dead 1line had passed,

The Union denies that it in any way requested the Company to create
work for the employees in the Twenty=Four Inch Bar Mill,

COMPANY'S POSITION

The Company states that this was an unusual problem of scheduling
because of the shoart work week due to the holiday. Most of the three-hundred
operating employees worked only three days that week and a diffioult probdlem
of scheduling was encountered by the Company. The Company contends t hat
under Artiocle VI, Section 5, it is the Company's responsibility to determine
the daily and weekly work'schedulec and the schedules may be changed by the
Company from time to time,

The Company denies that the fectuel situation presented during the
work week, November 2, = November 30, 1947, with reference to the six

agerieved employees could be considered a "lay-off" within the meaning of
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Article VII, Section 9,

(The Company states that when employees are kid off they are removed
from the payroll and are required to turn in all Company property\,)a nd
that a notation is entered in the employee's personnel record thaﬁ they

are laid of2¢ The Company argues that Article VII, Section 9, by its

express language, relates only to "orew reductions due to lack of business.,"

e o

The Company cites the unusual tusiness activity that existed both before

and after t%xis work week as proof that there was no "lack of business" during
this period,

It is the Coupany's further contention that if the somewhat cumbersome
procedure set {orth ir Paragraph A, Seotion 9, of Article VII were followed,
it would be an undve rardship for the shor’s time involvede Actually im
this case, according to the Company, some of the aggrieved employees refused
to be demoted to the helper classification and the helpers refused to divide
the work, Although the Company was not obligated by contract to attempt
and equitable division of the work or to demote motor inspectors and motor
room tenders because of the schedule for the work week, it made an attempt
to adjust the grievance in a mammer it believed should satisfy the Union.
The schedule was posted on November 20, 1047, and there was smple time to
work out a change in schedule before the dead line,

DISCUSSION AND DECISION

The parties have oited the following contractual provision as being
pertinent to a determination of this issue:
"ARTICLE VI
HOURS OF WORK AND OVERTIME
"Section 1. This Article shall not be construed

as a guarantee of hours of work per day or per
week, except as provided in Sections 7 and 8 below.
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"Section 5, Determination of the daily and weekly
work sohedule shall be made by the Company and
such schedules may be changed by the Company from
time to time,

e ¢ & 9 o o 9 o
- "ARTICLE VII
Seniority

"Section 9, Layoffs ~ Force and Crew reductions Due
to Lack of Businesss == Vhen it becomes necessary
to lay off employees heonrusc of decreased business
ectivity. the following procedure shail be followed,
unless otherwise mutually agreed between the Company
end the Union:

Sequential Jobas
{2} Employees within the sequence having no
langsh of service credit (probetionary
employees) shail be laid off,

(2) Tho hours of work witkin a sequence shall
be reduced to thirty=two (32) hours per
wask before anyone with continuous langth
¢ service standing in a sequence is dis=
pleced therefrom,

(T) Should there be further decrease in foroe,
employees will be laid off according to the
seniority status as defined in the following
paragraphs of this Section in order to mailn=
tain the thirty-two (32) hour weeks

Employees will be demoted in the reverse
order of the promotional sequence in acoordance
with factors (a), (b), and (c) defined in Seo-
tion 1 of this Article. Vihere factors (b)
and (o) are relatively equal, continuous service
in the department shall govern, No question

may be raised with respect to factor (b), *Ability

to perform the work,'! where the employee has

held and performed the duties of an ocoupation for

six (6) months or mores"

In construing the provisions of the contract as a whole, it is clear

that the parties have not expressed the intent that employees be guaranteed

a thirty-two hour work week,

would reasonable have been placed in Article VI, entitled "Hours of Work

Tt
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If a guarantee were intended, such a guarantee

/
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and Overtime," Section 1 of Article VI, as quoted above, expressly states
in the negative that the article shall "not be construed as a guarantee of
hours of work per day or per week." The Union does not contend that there
is a thirty-two hour work guarantee even if there is no work available in
the promotional sequences (T. 95)
The language used in Section 9 contemplates the possibility that the
scheduled work week may be reduced and that orew reductions may be neocessary
because of a lack of businesse The Arbitrator does not have the right to
modify or add to or subtract from the language used in the contract, The
parties have employed the following words, "lLayoffs -~- Force and Crew Reduce

tions Due to Lack of Business.,"” The Arbitrator must give to these words their

general and accepted meaning == that is, that Section 9 relates only to laye

offs because of a "lack of business,” in the sense that oustomers' demand

has decreased. If there was no lack of business and the Company had a back
N Bt} -

logof orders, the Company's own self interest would prevent l= yoffs,

The procedure outlined in Paragraph A, Section 9 of Article VII,
is applicable only "When it becomes necessary to layoff employees because
of decreased business activity, « « " These employees were not advised
and they did not understand that they were being laid offs, Several
hundred operating employees did not receive more than three day's work that
week and there is no evidence that they made any claim based upon a thirty-
two hour work guarantee., The contract does not distiguish between permanent
layoffs and temporary layoffs and the only oriterion and applicability of
Section 9 is to layoffs due to lack of business,

The Arbitrator believes that the following statement of the Union's
position is significants

"He is asking aquestion about what you do on down
turns and I think we are both ducking the question,
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In general, if it is a closed end type of situation
where the men can see an end, we attempt to muddle
throughe I don't think the Union maintains its posi-
tion on a 32-hour week on a closed end type of situa=-
tfon . But this 18 so much bigger and will be used as
E_n-apen end type of situation where nobody can see the
end to any given oocourrence or anything that's happened,
and to the general over-all economy, that the mill has
to go down and consequently the men are scheduled one

or two days a week and a terrific amount of pressure

is generated by the older men who msintain they are en-
titled to 32 hours a week by the contracts This is typical
of bo;:h the closod end and open end situation. (Emphasis
added

It wuld appear to the Arbitrator that this situation should properly
be characterized in the Union'’s terms as one of a closed end typee This
was a case of a disrupted work schedule and short operations due to the
observence of the holiday in this week, Most of the operating employees
were scheduled for only three days' work that week, The uncontroverted
testimony was that the Repair and Maintenance work mist drop in proportion
to your production in any mill , . o unless something extra unforeseen
that might be plax.m?d-ahead of time « + o but during that time we had
nothing pldfined ¢ o ¢ ¢ o .0 .« (T. 101)

In an "open end type of situation where no one can see the end . + o
and to the general over-all economy, that the mill has to go down and ocon=~
sequently men are scheduled one or two days a week," clearly due to such a

lack of Business, layoffs would be made in accordance with Article'VII,

Section 9, ~——
Because this was not a layoff due to "lack of business", theCompany f

was under no obligation to follow the procedure ocutlined in Paragraph A,

Section 9 of Artiocle VII, It is agreed that prior to this grievance this

was the first instance of this type under this contract so no past practice



at variance with this interpretation existed as of the date of filing the
grievance., (Te22 and 51)

It is true that as a means of adjuhting the original grievance, the
Company sought to demote Twenty-Four Inoh Bar Mill employees into the
helper pools TheCompany was not requifed, as a matter of contraot in this
oase, to so schedule the work, The evidence is conflicting as to whether
this change is schedule was proposed before the dead line. The Company testi-
money is that it would have been willing to pay the premium to the helpers
who were originally scheduled to work six days,

The Union denies that the Company was willing to do this at the time
theprpposal was mades In any event, the claim under Article VI, Section 3
(o) oould have been presented as a grievance on behalf of the motor inspeotor.
hélpers, It must be stated, however, that the only question before this
Arbitrator is the alleged violation of Article VII, Section 9, and the Ar-
bitrator, from the clear language of the contract must find that that pro-
vision was not violated in scheduling the aggrieved employees for three
deys of work in the work week of November 2l - November 30, 1947,

AWARD

The Company did not violate Arbicle VII, Section 9 of the Collective
Bargaining Agreemsnt when it scheduled the aggrieved employees for three

days of work in the work week of November 2, = November 30, 1947,

Peter M Kelliher
Arbitrator

Deted at Chicago, Illinois

this 19th day of June, 1950,



